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towards a public from whichget it wasthoroughfare, sep-only
arated a thin of notby partition sufficient resistance to prevent
the bullets from and invites to comepassing through, people

—there,and would he be topractice allowed that he didsay
not ballshoot the that' thedid ? That he was behindinjury
his tobar those whom he- hadselling liquor invited to come
there and ? The would be but a con-practice injury probable

of his reckless conduct insequence an insecureerecting place
for the of a exercise. apractice If sets in mo-dangerous party

force,ortion inanimate matter brute in asuch thatway, injury
to result,another is the onenoprobable doubts his forliability

ensue,which and should he beinjuries liablewhy less when
arethe instruments used An infiniteintelligent beings? variety

of beillustrations and will occur,might put, show,toreadily
this setthat if defendant to a inpeople hisplaying game gar-

den, without and it, toreasonably properly securing protect
those who were in thelawfully passing adjoining highway
from to result from the of the hedanger likely isplaying game,
liable for thus That such wasinjuries produced. the case here

affirm,notwe do but there was somecertainly evidence tend-
it,establish case,to and when that is the our law securesing

ofto the itthe the Asparty right having passed upon by jury.
evidence tothere was show the defendant’stending liability,

the should have been to havepermitted hisplaintiff completed
case what he hadexpenses incurredshowing inby necessarily

attendance, and inmedical and care of his wife.nursing taking
this he did not toproposeBeyond go.

ofThe the common be reversed,must andjudgment pleas
the cause remanded.

Judgment reversed.

Plaintiff in Error, v. Eras tusAult, Rawson,C.William
inDefendant Error.

ERROR SALLE.TO.LA

pretendwhich does not to thebringAn for a continuance case withinaffidavit
statute, right,of is addressed to the ofás a matter discretion the judgethe

is made'.applicationtheto whom
dire,a to his voircompetent prove uponfor witness the execution ofIt is a

of in the matter litigated.release his interest
court,rests with the the decidesquestion competency jury uponThe of cred-

ibility.
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funds,A authoritywho another to him for is bound togives upondrawperson
drafts, misapplied.the even the funds have beenthoughpay

anwas action of RawsonThis assumpsit brought by against
triedCourt, term,Ault in La Salle Circuit and Junecounty

J. G.1852, Wilson,a. d. presiding.
out,count. count for laid and1st Common money paid,

lent advanced.;had and andreceivedexpended; money money
declaration,a to to which wasThere count thesinglewas.but

athe issue to which was joinder.therepleaded general
term, 1853,June a. n. defendant for a continuancemoves upon

—the affidavit:following
“ Glover, Ault,for William C. states1J. O. defendant,attorney

this toon oath that suit is to recoverbrought money alleged
affianthave been won at Said defendant has advisedgaming.

suit,he has a and to this and in thethat defencegood legal
do to aof affiant the facts stated defendant amountopinion by

believes madedefence. Affiant the statement soperfect by
defendant to be that affiant this cause;true cannot safelytry

defendant, counsel notwithout the of said defendant’spresence
the the facts "are toacquainted witnesses whomwithbeing by

be proved.
defendant,Peru,saw a from from onAffiant yes-messenger

stated defendant sick to comewho that was too to thisterday,
said to be true.”court. Affiant believes this statement

overruled,the court and the defendantWhich motion excepted.
athen came on to be tried before Thejury.The cause plaintiff

Pease, who, defendant,on of swornH. N. wascalled application
dire,and testified to the court that the for whichhis voir moneyon

lost witness insuit is was atthis brought money by play-gaming
that said so lost was thewith defendant;cards money moneying

withlost at variousof that witness per-the gamingplaintiff;
after;or hundred dollars thatsons some thirty-six thirty-eight

to the thisamount;he he footed ascertainlost the money up
liable"to1851; I do not consider plain-in myselfwas January,

that II him shouldAult;lost to told paytiff for the money
a releaseI I have fromable;back plain-him when receivedgot

a in the words andit,is releasetiff; figuresthis (producing
—:following)

“ of dollar to me H.of the sum one byconsideration paidIn
to me for or onhim from allPease, I release liabilityN. hereby

Pease at with Wil-lost saidof certain sums by playaccount
Peru, to recover whichandor ofC. Ault Bosley,liam Asbury, by

41*



OTTAWA.486

Ault v. Rawson.

I have commenced actions in the La Sallesaid sums county
the lostcourt, Illinois,circuit State of so havingmoney belonged

to me.
B. Rawson.” [Seal.]

25,1851.Sept.Chicago,
Witness.”

I to.executed had deededthis deed was Rawson aBefore
which,on was alot worth some $400,and ofhouse mortgage

I to redeem the house andwas lot.or At$175; trying$150
atI should some time orI told Rawson othertimethe repay

he that I was too and hesaid must havehim this poor,money,
it.man had wonthe whofromit
to the said H.defendant then N. PeaseThe objected being

witness, the that he wasa interestedsworn as ingroundupon
the court overruled theof suit. The andevent objection,the

suit,said to in saidthe witness to whichtestifypermitted
andsaid defendant then therethe The saiddecision excepted.

as a andwitness,was then testifiedN. Pease sworn as fol-H.
—:lows

four defendantthe Rawson sinceyears, 1850;know parties;I
Peru;him in hewith was a saloonacquainted keepingbecame

in forI wastime; defendantpurchasing grainthe engagedat
thehe furnished andhim;with I had somoney,a contracton

for that season Ibushel hadduringamuch buying; bought
dollars’ worth. Thethousand first timeor Ininety playedeighty

; eucber,in saloon wewasI andplayedAult thenBooley’swith
into I told him I didto turn it not underpoker;Ault proposed

me;he said he would teach I lostand mostthe game, everystand
then tosums. Ault proposed play single-handedsmalltime

a we I was; fast,fivedollarseucher, losingat andgame; played
dollars, and beforeit to ten we wegot throughraisedwe played

a this was about the last of;dollars September,gameat twenty
won me at that time three hundredof and1850; Ault fifty

told him it was Rawson’s Ault treatedI to; money;dollars
of the made me; liquortimes stupid ;number had aaliquor

itme from what did this was,effect Iupon generally;different
do not think theI wasliquorthink,'from long sitting; drugged.

dinner; heto to Ault said could accomI gonoon proposedAt
;so we thenlunch he did;me to aboutplayed againmodate

thislost at time was athe I of some;hours money portionfour
draft Goodell,received drawnhad uponra byI uponmoney

me; the draft was toCoats, plaintiff"of Peru use ingiven by
I to;for him sold the draftof andthe grain Coifing;purchase

inI was Ault and MorrisBooley’s,time when came■another
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he had warnedto have see me asI was afraidin; play,Booley
to ;I was he would me Rawsonit,me and afraid reportagainst

and heAult’s,out at the back and went over todoor,I slipped
afor tenand I eucher game;dollarsplayed single-handed

eleven I lost in the ofuntil o’clock; neighborhoodwe played
back,dollars fordollars;three hundred he let me have ninety

made hishim told Ault that he hadwhich I Inote;mygave,
the he that he had;he cards on methatbrags played replied,

me, do it;on I was authorizedthe cards and he wouldplayed
a 1 lasthim;Rawson to draw on of thedraft part moneyby

on after weRawson;lost to Ault was obtained by my drawing
Rawson,on sold toa little while a draft andI drewplayedhad

and thus the firstSmith,S. G. raised the Atmoney. sitting
to I andbet;it was I that raise the had beenproposed losing,

all that theto raise the Ault knew the timebet;proposed
I it was. each andRawson’s;was told him To everymoney

to theof the above in relation obtainedpart testimony money
Smith, offered,the defendant time it was onof at the objected,

bethat this action could not maintained thethe byground
inPease,for lost obtained the aboveplaintiff money by manner

stated. The court the several of the deoverruled objections
and decided that action be maintained thefendant, an might by

for by Pease,lost at the witnessgamingpresent plaintiff money
obtained him as above stated. eachof the .To ofmoney by

at. thesaid decisions the defendant several times whenexcepted
made. Said witness further testified as follows: Twowerethey

received hundred sent to medollars,weeks after I twelve by
toAult aRawson, by express; proposed play single-handed

we lost dollars ;at I thepoker; fortygame played; money
Rawson;to I no ofhad own with me.money mybelonged

to thelast was defendant at thetestimony byThis objected
same offeredand The overtime the was wasgiven. objection

court. To thethe decision defendant then andruled whichby
there excepted.

cross-examination,on stated Iwitness,The as follows: can’t
draft tothe sold me Smith was everswear that by paid by

last I receivedthe dollars from Rawsonforty person-plaintiff;
thewe drank same kind ofat the time Ault liquorplayedally;

Afterabout the same amount. the itdid,I and first sitting
wanted to;asked Ault to I back what Iwas I that play get

the first I with withAult;lost at time Ihad played played
I alsoAult;after I with with AlexanderMorris played played

not him;I did lose toSamont and George Hughes; any thing
time;wherever a chance about thatI cards I could get,played

of I lost the I didin the habit it. Afterwas moneydoing
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to a draft on for andsome one draw Rawson moneytopropose
California; it,or I did think of but Ito Texasaway doingrun

it; bad,that I should have done I feltbelieve nowdon’t very
to do. When Ault .let me have backknow whatand didn’t

do it if Ihe said he would would notthe dollarsninety grum-
more.ble any

I to a draftAt the time was authorized drawReexamined.
me;draft never returned to afterward IRawson, the wason

of Rawson’s.had other money
the time I the three hundredAt drewRecross-examined.

raise toI did it to with.dollar draft money play
Hardin,on a whowitness,then called SethThe plaintiff

the Pease asked me toOctober, 1850,in witnessthattestified
tried to Ault todefendant’s; went;I Ihim to get paywithgo

of I to him to halfit;or athe part proposed payback money
I andand that would tryas it was Rawson’sback, money,of it

in to balance.could be made relation thesee what arrangements
that he;seven hundred dollars of Peasehe wonsaid hadAult

be d—d if hedollars, and he wouldbackhad ninetygiven
knew that it was Raw-more;dollar Aultback awould pay

had no of his Iown;that PeaseI know moneyson’s money;
a dollarshe borrowed few of;hisabout affairs frequentlyknew

for and knew thatRawson,also grainI wasme; purchasing
from toof Rawsonmoney purchase grainPease receivedpackages

had sent to Pease a twelve hun-that Rawson; I knowwith
no means ofI have know-Goodell;draft drawndollar bydred

lost fromof the but Pease’sas to the ownership moneying
I have stated. This was alland whatdeclarations, already
theoffered plaintiff.evidence bythe

Coats, who stated thatcalled John D.defendant thenThe
Pease, witness, for truth.of H. N. thethe characterknewhe

of thehe had the; stretchingreputationwas goodIt generally
little,a or exaggerating.truth

is, hethat stretchedI mean toWhat sayCross-examined.
had toldmade. If he mehe hadcontractsabouthis stories

believedI should have hebushelsthousandhe had fiftybought
was all the evidence.bushels. Thisthousandhad twentybought
instructed thetheof juryat thecourt, request plaintiff,The

—:followsas
on the of theinstruct theto jury partis askedThe court

plaintiff.
the defendantevidence thatfrom thebelieveIf the1st. jury

of theof the money plain-the plaintiff,fromwon, agentat play,
of theto said agent plain-intrustedhad beentiff, whichand

a for themust find verdict plain-a theytiff for purpose,specific
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the amount of won, interest,tiff for so unless thewithmoney
or some of same,the has been returned to thepartmoney,
or to saidplaintiff agent.

2d. That a another,from atwinningparty money play, gains
no won,in the so and the of saidownerproperty money money
can anmaintain action for the so won winner.themoney against

Which instructions were to the de-objectedseverally by
fendant, and the court overruled the and saidobjections gave
instructions. To which of the court and to ofruling giving
said instructions the defendant at the weretimeexcepted they
given.

The defendant asked the tocourt instruct the as fol-jury
—:lows

For the defence the court is asked to instruct the jury.
1st. That even if this witness Pease did tolose at gaming

defendant a sum of which to the andmoney belonged plaintiff,
if at that time the defendant back to Pease dollarspaid ninety
of the lost, and took Pease’s note for themoney same, the plain-
tiff is not entitled to recover the dollars.ninety

2d. If the witness Pease did lose at with cards togames
the dollars,sum of three hundred which wasdefendant money

received said witness fromPease Smith for a draft drawnby by
Pease the Smith,sold Pease toupon the isplaintiff, by plaintiff
not entitled to recover the in this action heunless hasmoney

that he has the draft.proven paid
3d. If the authorized Pease to certaindraw draftsplaintiff

him corn,to for that did not authorize Pease toupon drawpay
to be used in nor did itupon plaintiff"for bindmoney gaming;

to drafts drawn the witness for to beplaintiff pay by money
used in gaming.

4th. The cannot recover in this action for billsplaintiff of
banks which were defendant,lost Pease to which were of aby

dollars,denomination than fiveless unless such bills were
aissued institution in this State authorized itsby banking by

charter to issue bills of a less denomination than five dollars.
5th. If the believe from the evidence that the witnessjury

is andPease interested in thedirectly necessarily pecuniarily
of thisevent suit will not hisconsider at all.they testimony

6t.h. That there nois release from Rawson to Pease in evi-
in this cause.dence

All of which theinstructions court refused to exceptgive,
first,the which was To ihe refusal of the court togiven. give

the instructions asked for the defendant the de-by severally,
fendant then and there excepted.
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court in theErrors The erredassigned.—1st. overruling
motion of adefendant for of the cause.continuance

2d. The incourt erred the evidence of the witnessadmitting
H. N. Pease.

3d. The court erred in evidenceadmitting concerning money
lost Pease, to have been the defendant innot shownby paid by
error.

in asked4th. The erred each of the instructionscourt giving
for the in error.defendantby

to5th. The erred in the instruc-court secondrefusing give
tion asked for in error.the plaintiffby

to6th. erred in to the the thirdThe*court refusing give jury
ininstruction asked the error.by plaintiff

in to the the7th. court erred to fourthThe refusing give jury
ininstruction asked for error.by plaintiff

in the fifth asked8th. The court erred instructionrefusing
indefendant court below.by

in the sixth asked9th. erred instructionThe court refusing
for defendant in court below.by

erred in evidence in10th. The court admitting improper
in court below.behalf of the plaintiff

erred in the aforesaid in11th. The court rendering judgment
manner aforesaid.

for in error.Cook,Glover & plaintiff

in error.for defendantTaylor,Chumasero and

to be noticed thatis,first theCatón, J. The complaint
adefendant’s motion for continuance. Thatoverruled thecourt
one ofon affidavit of hisfounded anmotion was attorneys,

ofhim the facts tohad advised bethat the defendantstating
hisand that in would consti-defence,in the theyopinionproved

that not advisedaction, but he was whatdefence to the bytute a
thatbe and thefacts were to defendantproved,thesewitnesses
ofat the trial reason sickness. Thisto attend byunablewas

the case theto within statute,does notaffidavit bringpretend
mattera continuance as a of Thisto right.theentitling party

in the exercisea continuance of ahave justifiedaffidavit may
it did not entitlewe are clear thediscretion, but verysound

matter of In the firstas a placea continuance right.toparty
the were to befacts which were expectednot state whatit did

of its and ifthat court could judge materiality,so theproved,
the have admitted them.thatmaterial, mightdeemed plaintiff
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beenit no the had ofshowed excuse why party guiltyAgain,
in the for the trial,such apparent preparationgross negligence

ofto inform his of the names his wit-attorneysby omitting
and what to. Nonesses, each would willprudenttestify party

; todoes,this and if he must sufferthe con-ever omit he expect
When he omits such reasonable it issequences. precaution,

the betoo much that other shall made toquite partyasking
his the tobysuffer for trial anotherneglect, having postponed

Even theterm. that decision of this motion couldadmitting
error, arebe for well satisfied that thewe courtassigned

decided in the motion.overrulingproperly
the to theBut for release executed the witnessby plaintiff

he have beenPease, interested;would but thatundoubtedly
was release,obviated the and it isobjection bycompletely

to conceive thedifficult what could thenupon ground objection
Hebe was his tovoir dire theuponurged. competent prove

of the heexecution release. If was his voiruponcompetent
interest,show that he had had an wasdire to it com-equally

into show the same that his interest had ceasedwaypetent by
the execution of a release. It has been even that theheld con-

documents,tents of "written and even the solemnmost records,
be the voir dire withoutproved uponmay by parol showing
loss, and this either show thetheir to witness orincompetent,

ceased,his has as athat criminalincompetence conviction, a
or a in The witness in this casedischarge bankruptcy.pardon,

and the court decidedwas unquestionably competent, inright
him to It was for the tocourt decideadmitting testify. upon

His was with the Thecompetency. credibilityhis jury. only
of sufficientother toquestion importance noticerequire here

from the refusal of the court toarises the second andgive third
asked for the defendant;instructions to understand which it
to toadvert the evidence.is The suit wasnecessary brought

torecover theto money plaintiff, which thebelonging defend-
of Pease atant had won Pease swore that hegaming. was in

of thethe plaintiff, for whichemploy purchasing produce, pur-
furnished himthe plaintiff Of thepose money. thusmoney

him the hadfurnished defendant won of him in aboutgambling
dollars.seven hundred Three hundred dollars of this money

obtained a draft hehe which drew theupon upon plaintiff",and
to one Smith. theThat hadplaintiff authorizedpassed the
to on funds,draw him forwitness with which to purchase pro-
That at the heduce. drew the draft and obtainedtime the
he it for the of withmoney, designed purpose Ault,gambling
forand not the of thispurchase produce. evidence theUpon

“and thirdsecond instructions were asked as follows: If the
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at,did with cards to thewitness Pease lose defendantgames
dollars,sum three hundred which was receivedthe of money
Smith,from for a draftsaid Pease drawn Peasebywitnessby

Smith,Pease to the isthe sold notbyupon plaintiff, plaintiff
actioi},in this unless he hasentitled to recoverthis provedmoney

he the draft.that has paid
“ draftsPease to draw certainIf the authorizedplaintiff upon

did tocorn,for that not authorize Pease drawhim to pay
did itto be in nor bindfor usedmoneyplaintiff"upon gaming,

to beto drafts drawn the witness for moneybypayplaintiff
inused gaming.”

to we are ofcourt refused and opinionThese the give, they
the as this The witnessnot law to case.do appliedexpress

business,in the accredited author-withwas plaintiff’sengaged
on him for and he was bound to theto draw paymoney,ity
Smith, drafts, thetook the knew thatdraft unless who money

from for whichto different thosewas to be applied purposes
toto be If one had sufferauthorized drawn. anythe draft was

was he hadPease,of of it who reposedfor the want fidelity
andwitness,the and him creditconfidence in given authority

draft, in faithand not he who acteddraw the uponto good
anddoubt, Pease,No as between the plaintiffthat authority.

ofrefused to the draft on account thehavethe former might pay
of arisefunds;the but that case"could onlymisapplication

draft,dishonored the and hadhad Pease paidwhere the plaintiff
the and draftbetween Smith the wasplaintiffhimself. Asit

; drawn,and when it was it was the plain-drawn authorityby
as if had sent Pease hisas much the promissorytiff’s plaintiff

the draftof for the same and whentonote, purpose;dispose
that asinto was thewas converted money plaintiff’smoney

draftif he had the of another person,so asmuch negotiated
or as if hehad sent him for thatthe purpose,which plaintiff

be-horse or other article of propertysold a personalhad any
nothe same We find errorthe forplaintiffto purpose.longing

court must bethe circuitthe and the ofrecord,in judgment
affirmed.

Judgment affirmed.
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